
lllll\\ll\lllll\lllllll
0000078854

QFJ G |  N Al BEFQRE THE

41 Sb ' D

Arizona Ccrwaticn Commussunn

QQA.Q8 Yt;D
zutls JUL A \0=

MIKE GLEAS ON, Cha irma n
W ILLIAM A.  MUNDE LL
J EFF HATCH-MILLER
KRIS TIN K. MAYES
GARY P IERCE

AZ CORP CUHNVSSION
DOCKET CONTROL

JUL -1 2808

emf y»1\/ 1
I
\. \

2 COMMIS S IONERS

3

4

5

6

7

8

IN THE MATTER OF THE FORMAL
COMP LAINT OF ACCIP ITER
COMMUNICATIONS , INC. AGAINS T
VIS TANCIA, LLC, AND COX ARIZONA
TELCOM, LLC.

DOCKET no. T-03471A-05-0064

PROCEDURAL ORDER

B Y THE  C O MMIS S IO N:

a

9

10

11 On J a nua ry 31, 2005, Accipite r Communica tions , Inc. ("Accipite r") file d with the  Arizona

12 Corpora tion Commis s ion ("Commis s ion") forma l compla int a ga ins t Vis ta ncia  Communica tions ,

13 LLC a nd S he a  S unbe lt P le a s a nt P oint, LLC, both  of which a re  now known a s  Vis ta ncia , LLC

14  ("Vis ta nc ia "),  a nd  Cox Arizona  Te lkom, LLC ("Cox"). The  compla int a ros e  out of Vis ta ncia 's

15 controlling te le communica tions  provide rs ' a cce s s  to the  Vis ta ncia  de ve lopme nt in P e oria , Arizona ,

16 through a  priva te  easement a rrangement and assessment of an access  fee . Accipite r a lleged tha t Cox

17 a nd Vis ta ncia  ha d cre a te d the  priva te  e a se me nt a rra nge me nt to unla wfully s tifle  compe tition.1 This

18 docke t re ma ins  ope n be ca us e , a lthough Accipite r ha s  e nte re d into S e ttle me nt Agre e me nt with

19 Vis ta ncia  a nd Cox, the  Commis s ion's  Utilitie s  Divis ion S ta ff ("S ta ff") ha s  continue d to purs ue  the

20 a lle ga tions  a ga ins t Cox.2

21 On May 23, 2008, a s  a  result of a  te lephonic procedura l confe rence  on tha t day, a  Procedura l

22 Orde r wa s  is sue d re quiring Cox to file , by June  27, 2008, a  re vise d docume nt log me e ting spe cifie d

23 re quire me nts . The  P roce dura l Orde r a lso re quire d S ta ff to file , by July 18, 2008, a ny obje ctions  to

Cox's  a sse rtion of privilege  for any of the  documents  identified in the  revised document log

a

Accipiter alleged that there was a scheme crafted by Vistancia and Cox to monopolize the telecommunications market
within the Vistancia development by intentionally excluding competition and advancing the financial interests of
Vistancia at the expense of customer choice. Accipiter also alleged that the Vistancia and Cox scheme supplanted the
jurisdiction of the Commission

For additional procedural history, please see the Procedural Orders issued in this matter on March 27, 2008, and May
23 2008

S/s ha rpring/compla ints -os c/050064SNHPO4.doc



|

DOCKET no. T-03471A-05-0064

1 On June 24, 2008, Cox filed a Request for Additional Time to Submit Updated Privilege Log,

2 requesting that its tiling deadline be extended by three weeks.

3 As  Sta ff has  not filed an objection to Cox's  reques t, and Cox had indica ted during the

4 procedural conference that it might need additional time to make the filing, it is  reasonable to grant

5 Cox additional time to file  its  revised document log.

6 IT IS THEREFORE ORDERED that Cox s hall, by J uly 18, 2008, file a revis ed vers ion of

7 includes, for each document lis ted thereon, in addition to the  information

8 included in the  original version of the  document log, (1) the  purpose for which the  document was

9 created; (2) the basis for the assertion of privilege; and (3) if the document was included on Staff's

its document log that

10 list, a reference to the document number on Staffs list. In addition, Cox shall ensure that the revised

I54"

l l document log does not include any shading or gridlines and shall provide Staff with the cleanest

12 possible hard copy of the revised document log.

13 IT IS  FURTHER ORDERED tha t Staff s hall, by Augus t 8, 2008, file  any objections to

14 Cox's  assertion of privilege for any of the  documents identified in the  revised document log. In its

15 filing, Staff shall identify by distinct document number each document to which an objection applies.

16 IT IS FURTHER ORDERED that all parties must comply with Rules 31 and 38 of the Rules

18 pro hoc vice.

19 IT IS  FURTHER ORDERED tha t the  Ex Pa rte  Rule  (A.A.C. R14-3-113-Una uthorize d

20 Communica tions) applies  to this  proceeding and sha ll remain in e ffect until the  Commiss ion's

21 Decision in this matter is final and non-appealable.

22 IT IS FURTHER ORDERED that the Presiding Officer may rescind, alter, amend, or waive

23 any portion of this Procedural Order either by subsequent Procedural Order or by ruling at hearing.

24 DATED this day of July, 2008.
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SARAH n. HARPRING
ADMINISTRATIVE LAW JUDGE
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Copies of the  foregoing mailed/de livered
this S f da y of J uly, 2008, to:

1

2

3

4

5

William D. Cleave land
DAVIS  MILES , P LLC
560 West Brown Road, Third Floor
P .O. Box 15070
Mesa , AZ 85211
Attorney for Accipite r Communica tions, Inc.

6

7

8

Michae l M. Grant
GALLAGHER & KENNEDY, P .A.
2575 East Camelback Road
P hoenix, AZ 85016-9225
Attorney for Vis tancia , LLC

Michael W. Patten "
ROS HKA DEWULF AND P ATTEN, P LC
400 East Van Buren Street, Suite  800
P hoe nix, AZ 85004
Attorney for Cox Arizona  Te lcom, LLC

11

12

13

William J. Maledon
Dawn L. Dauphine
OSBORN MALEDON, P.A.
2929 North Central Avenue, Suite 2100
Phoenix, AZ 85012
Attorneys for Cox Arizona Telcom, LLC

14

15

16

Ma rk DiNunzio
COX ARIZONA TELCOM, LLC
1550 West Dee r Va lley Road ,
MS : DV3-16, Building C
P hoe nix, AZ 85027

17

18

Patrick Sherrill, P resident and CEO
ACCIP ITER COMMUNICATIONS , INC.
2238 West Lone Cactus Drive, Suite  100
P hoe nix, AZ 85027

19
Janice  Alward, Chief Counse l
Le ga l Divis ion
ARIZONA CORP ORATION COMMIS S ION
1200 West Washington Street
P hoe nix, AZ 85007

22

23

24

Ernest G. Johnson, Director ,
Utilitie s  Divis ion "
ARIZONA CORP ORATION COMMIS S ION
1200 West Washington Street
P hoe nix, AZ 85007

25
J

26 By: ( 4
Debra Brox9les
S ecre ta ry/t S a rah N. Ha rpring27

28
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